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William Rogers, Team Manager-LMSB:FS&H:1102
Attention: Bertrand Levasseur, Revenue Agent

Jody Tancer, Associate Area Counsel
[Financial Services and Health Care:lLong Island)

EIN

Our memorandum dated May 7, 2001 (the May 7" memorandum)
provided advice to you on treating the taxpayer as a partnership
for federal tax purposes, whether a partnership may act as the
tax matters partner for a limited liability corporation, who
should sign a Form 872 for the taxpayer, and whether the Service
must comply with the Internal Revenue Code § 6501{c) (4) (B)
requirements has been reviewed by the Office of Chief Counsel.
This memorandum is to supplement the earlier document. This
memorandum should not be cited as precedent.

Please note that as a result of that review you may now rely
on our advice to you as expanded or modified in this memorandum.

1. Issue 1.

el i
) ( or taxpayer) should be treated as a partnership

for federal tax purposes. In addition to the authorities cited
in our May 7" memcrandum, please note that under Internal
Revenue Code § 6231(g), effective for taxable years ending after
August 5, 1997, the Service may reasonably rely on the
partnership return to determine whether the TEFRA provisions in
Internal Revenue Code §§ 6231 et seq. apply.

2. Issue 2.

In the first line on page 7. of our May 7" memorandum, we
discuss the definition of “member-manager.” Please note that in
addition to that discussion, Treas. Reg. § 301.6231(a'({7)-2
provides, “If there are no elected or designated member-managers

of the LLC, each member will be treated as a member-manager
for purposes of this section.”

11454
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Page 7 also discusses New York’s Limited Liability Company
Law. Please further note that under New York law, any member
exercising management powers or responsibilities is deemed to be
a4 manager, unless the context otherwise requires. Since New York
law does not specifically provide for the election or designation
of a member-manager, and because the facts provided do not
indicate that the taxpayer designated a member-manager, then
under Treas. Reg. § 301.6231(a){7)-2(b) (3), each member of a LLC
is treated as a member-manager for TMP purposes and thus, each
member is considered a general partner. Accordingly, and as

detailed further in the May 7°" memorandum, a partnership may act
as TMP for a LLC.

3. Issue 3.

As stated in our May 7" memorandum, you may rely on: (1)

cur conclusion thatF(EIN I - v
should sign any Form or the taxpayer; (2} cur statement on

page 8 that the regulations under § 6229 do not specify who may
sign Forms 872 for a partnership; 3)our proposed language for the
caption cf the Form 872; and (4) our alternative suggestion on

page 9 regarding having individual partners extend the statute of
limitations.

However, you should substitute for our analysis of this
issue the following:

Theoretically, any general partner of _
{EIN _ could act for the taxpayer wit respect to its

rele as the taxpayer’s TMP because, under New York Partnership
Law (McKinney’s 1988), any general partner is generally
authorized to bind a partnership. However, we recommend that

there be no dealings with a non-TMP general partner of—
_because the authority of a general partner other than

the TMP to sign a Form 872 for an upper-tier partnership (such as

the taxpayer)has not . In addition, if each general
partner of mis considered to have the
authority to act on 1ts behalf, the effect would be to make all
— general partners the TMP of the taxpavyer.
The facts provided indicate t
is the TMP of

a Form 2848 provided by the taxpavyer identified

hinself as the co of NN ~o-, N -

authorized to bind the corporation and can sign on behalf of-

On

It is noted that a Form 2848 was obtained with regard to the
taxpayer’s taxable year under audit. To the extent that a Form
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2848 authorization duplicates or substantially complies with
Temp. Treas. Reg. § 301.6229(b)-1T, the authorization should be

valid if made or authorized by all general partners. If such
were the case, the taxpayer’s representative could sign a Form
872. However, the facts provided do not indicate that the Form

2848 for the taxpayer’s year under audit was signed by each of
the taxpayer’s general partners. The facts do not state the name
of the representative supposedly authorized to act for the

taxpayer. For these reasons, it is not recommended that the
alleged representative be relied on to sign a Form 872 for the
taxpayer.

as _t

of NN, cene:al partne:
cf should sign a Form 872 for the taxpayer.
The Form must expressly provide that the individual is

signing in a representative capacity. Thus, the signature should
read as follcows:

) .
General Partner, | - 1N

Tax Matters Partner, (EIN ),
(F/K/A (EIN ) )

Please contact Diane Mirabito at (516) 688-~1709 if you have
any questions on this or the May 7" memorandum.

DISCLOSURE STATEMENT

This writing may contain privileged information. Any
unauthorized disclesure of this writing may have an adverse

effect on privileges, such as the attorney client privilege. If
. disclosure becomes necessary, please contact this office for our
views.

JODY TANCER
Associate Area Counsel
(Large and Mid-Size Business)

h T 1
/ LN :
By:)&tw . -/":C}f‘l'!/‘::. i
DIANE R. MIRABRITO
Attorney (LMSB)
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CC:LM:FSH:LI:TL-N-1481-01
DRMirabito
May 7, 2001

William Rcgers, Team Manager-LMSB:FS&H:1102
attenticon: Bertrand Levasseur, Revenue Agent

Jody Tancer, Associate Area Counsel
{(Financial Services:Long Island)

1N I

This memorandum responds to your request for assistance
dated March 7, 2001. This memorandum should nct be cited as
precedent.

ISSUES
1. Should the taxpayer, a limited liability company (LLC),
be treated as a partnership cor a corporation for federal taxation

purposes?

2. May a partnership act as the Tax Matters Person (TMP) for
a LLC?

3. Who should sign & Form 872 for the taxpayer?
4. Must the Service comply with the notice requirements of
Internal Revenue Code § 6501 (c) (4) when seeking to extend the

period of limitations under Internal Revenue Code § 6229 (b)?

CONCLUSIONS

1. Based upon the facts provided, the taxpayer should be
treated as a partnership for federal taxaticn purposes.

2. A partnership may act as a TMP for a LLC.

3. (- taxpaver’s TMP, should sign the

Form 872.

4. The Service is required to comply with § 6501 (c) (4} (B)
even though the statute of limitations for a TEFRA partnership
(§ 6229) does not expressly incorporate the notice reguirements
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cf § 6501 {(c) {4) (B).

FACTS
The facts, as we understand them to be, are as follows:

e (EIn R
or taxpayer) filed a Form 1065 for the fiscal

year ended September 30, [JJJlon the return
indicates it is the final return for This return is
the subject of the current audit. On that return, the taxpayer
identified {EIN as 1ts TMP;
therefore, we shall refer to as the TMP in
this memorandum. The TMP's address is identical to the
taxpayer's. According to a Schedule K-1 attached to F‘s
Form 1065, the TMP is a partnership and a limited liability
company member. On Schedule B, line 4 of the subject Form 1065,
. the taxpayer further acknowledges that it is subject to the TEFRA

provisions of Internal Revenue Code §§ 6221 et seqg and states
that it has two partners. This return lists*as
the date the business started and appears to us to be signed by

In addition to the subject Form 1065 noted above, you have
provided us with the following documents:

1. An unsigned Form 1065 for
_listing the taxpavyer's EIN ( for the tax

year beginning October 1, and ended December 31,

The return indicates that it is the initial return even
though it alsc lists as the date business
started. This Form 1065 alsc identifies
EIN _, as its TMP. A statement attached to this Form
1065 informs the Service that on

(EIN omitted), one of the upper tier
artners, termi its interest in an upper tier partnership,
ﬂ Further, accerding to this statement, this

transaction caused a technical termination of the partnership

under Internal Revenue Code § 708(b) (1) (B). According to the
statement, the Form 1065 "is filed by the newly-formed

partnership to cover the period fron || D N < zough
I ¢ is the initial return of the partnership.

The new partnership has the same name and identification number
as the partnership which terminated on "

Please note that we express no opinion on the statement's claim
regarding a technical termination.

2 A Form 1065 filed by || EGNGNNNEEEEE: < -

for the taxable year ended December 31,
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The form lists the taxpayer's EIN ( i as its own
and identifies (EIN as its TME.
However, the return states that There are 3 partners. The
signature on our copy is 1llegible.

3. A copy of an unsigned Form 1065 for
for the period | ENENGgGEGNE - - The return
identifies the entity as a general partnership and Lists The |||}

I : h as its TMP. A Schedule K-1 attached
to this return lists [ =~ I -- -

general partner. The Form 1065 is marked as a Final return.

4. A Form 2848 provided tc the Service by the taxpayer for
its fiscal year ended September 3C, and listing the
taxpayer's EIN signed by

.of the , partner of

partner of member of

." This Form 2848 lists the taxpayer's name as "
(FK2 I 2nd gives Che Same
addr

ess as that listed on the Form 1065 filed by ||| G

We conclude from the listed returns that as of the
date of the Form 1065 for the taxable year ended December 31,
-was doing business as (EIN _ We
further conclude that —(EIN_ was
B - F for the return under audit and we assume the TMP
still exists despite the Form 1065 for its taxable year ended
September 30, being marked as a final return. Our
assumption that the taxpayer’s TMP still exists is based on: (1)
the taxpayer’s return for the fiscal period ended December 31,

identifying as its TMP; (2) the
taxpayer’s return for the taxable vear ended December 31,
again listing as its TMP; and (3) and the
Form 2848 dated signed by | G arc
referring tc in his title. However, 1f you
have further information regarding any other changes in
's or the TMP’s name, structure, or existence you should
contact this coffice immediately and should not rely on the
analysis herein.

ANATLYSTS

Issue 1.: How should the taxpaver be treated for federal
taxation purposes?

Effective as of January 1, 1997, Treas. Reg. § 301.7701-1(a)
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provides that under the Internal Revenue Code, whether an
organization is an entity separate from its owners for federal
tax purposes is a matter of federal tax law and doces not depend
on whether the organization is recognized as an entity under
state law. LLCs may elect to be classified as a corporation or a
partnership for federal tax purposes. Gregg v. United States,
2001-1 U.S.T.C. 9 50,169 (D. Ore. 2000).

Under Treas. Reg. § 301.7701-2(a), a business entity is any
entity recognized for federal tax purposes not properly
classified as a trust. Since we have no information indicating
the taxpayer is a trust, we conclude that this regulation
pertains to [N This regulation further provides that a
business entity with two or more members, such as the taxpayer,
is classified for federal tax purposes as either a partnership or
a corperation. Section 301.7701-2(c) provides that the term
"partnership” means a business entity that is not a corporation
and has at least two members. Treas. Reg. § 301.7701-2{b) gives
the meaning of the term "corporation" and lists eight qualifying
entities. Of these eight, based upon the information we have,
only cne category might apply here: the taxpayer could be
considered an association under section (b} (2). However, whether
an entity is considered an association must take into account
Treas. Reg. § 301.7701-3. Treas. Reg. § 301.7701-3, effective as
of January 1, 1997, states that a business entity not classified
as a corporation under [section] 301.7701-2(bY 1y, (3), (4), (5),
(6), (7), or (8) is an eligible entity. Since the taxpayer
started business on according tce the returns

provided, we consider an eligible entity under this
regulation.

Pper § 301.7701-3(a), an eligible entity may elect 1its
classification for federal tax purposes as further provided in
section {(c¢). Section 301.7701-3(b) provides a default
classification for an eligible entity that dces not make an
election; under the default provisicon a domestic eligible entity
is a partnership if it has two or more members. We are not aware
of the taxpayer making an election as discussed in this
regulation.

Accordingly, in our opinion the taxpayer should be treated
as a partnership for federal tax purposes.' This

I Although we recognize that state law does not control
whether the taxpayer should be treated as a partnership or a
corporation, New York's Limited Liability Company Law (McKinney's
2000) (LLCL) § 102(m) defines "limited liability company" and
"domestic limited liability company" as, unless the context
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conclusion is based on the facts that the taxpayer filed a Form
1065, accerding to that return the taxpayer had two partners in
the fiscal year ended September 30, according to that
return the taxpayer was subject tc the TEFRA provisions, none of
the categories listed in Treas. Reg. § 301.7701-2 appear to apply
here, and, although a LLC may elect to be treated as a C
corporation by filing Form 8832, Entity Classification Election,
we are not aware of any Form 8832 filed by the taxpayer.

In addition, Internal Revenue Code § 6233 provides that
where a partnership return is filed by an entity for a taxable
year but it is determined that the entity is ncot a partnership
for that year, then, to the extent provided by the pertinent
regulations, the TEFRA precvisicns apply to such entity and to
persons holding an interest in such entity. Proposed Treas. Reg.
§ 301.6233-1(a) states generally that the provisions of
subchapter C of chapter 63 of the Cecde and the regulations
thereunder shall apply to an entity which files a partnership
return and to such entity's items for the particular taxable year
for which a Form 1065 is filed. However, Proposed Treas. Reg.

§ 301.6233-1(d) contains an exception to the general rule in that
the TEFRA provisions shall not zapply to entities meeting the
small partnership exception under Internal Revenue Code

§ 6231 (a)(1l){B). Under the last statute, the term "partnership”
does not apply to any partnership having 10 cor fewer partners
each of whom is an individual, C corporation, or an estate of a
deceased partner. Proposed Treas. Reg. § 301.6231(a) (1)-1{a) (2)
further provides that the small partnership exception does not
apply if any partner in the partnership in a taxable year is a
pass-thru partner. Accordingly, in any event, since

the taxpayer filed a Form 1065 for its fiscal year ended
september 30, Il and the small partnership exception would not

otherwise requires, an unincorporated organization of one or more
persons, other than & partnership or trust, having limited
liability for the business' obligations and liabilities.

Further, New York Tax Law § 601 (f) (McKinney's 1999) provides,

the term "partnership" shall include,
unless a different meaning is clearly reguired,
a subchapter K limited liability company.
The term "subchapter K limited liability company"”
shall mean a limited liability company classified
as a partnership for federal income tax purposes.
The term "limited liability company" means
a domestic limited liability company
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apply as at least one partner (the TMP) is a pass-thru partner
and a partnership such as the TMP deces not quality as an
individual, C corporation, or an estate, we conclude the taxpayer
is subject to the TEFRA provisions.

Please note, however, that we have reached our conclusion
regarding the tax status of the taxpayer without reviewing any of
the taxpayer's documents such as its articles of incorporation,
articles of organization, operating agreement, or dcoccuments
regarding the members' agreements. Therefocre, if you develop
other facts or review any additional documents from the taxpayer
which indicate the taxpayer wishes to be treated as a corporation
for tax purposes, please centact this office.

Issue 2.: May a partnership serve as_the TME?

BAs a threshold matter, Internal Revenue Code § 6231(a) (7)
defines the TMP of a partnership as the general partner

designated as the TMP as provided in the regulations. Treas.
Reg. § 301.6231(a) (7)-1 pertains to the designation or selection
of the TMP and refers to a "person". Internal Revenue Code

§ 7701(a){l) includes a partnership under the definition of

person. Therefore, a partnership may serve as the TMP of another
partnership.

Secondly, since we concluded that as a

partnership may act as a TMP, we must determine whether

meets the statutcery and regulatory reguirements to
act as the TMP of the taxpayer, a LLC. Internal Revenue Code
§ 6231(a)(7) provides that the TMP of any partnership 1s the
general partner designated as the TMP as prcvided in the
regulations. See Georgetown Petroleum-Edith Forrest, D & D
Partnership, a Partnership Other Than the Tax Matters Partner v.
Commissioner, T.C. Memo. 1994-13. Treas. Reg. § 301.6231(a)(7)-2
pertains to the designation or selection of a TMP feor a LLC.
Effective to designations cof a TMP ¢f an LLC made on or after
December 23, 1996, for purposes of applying § 6231(a) (7), this
requlation provides, generally:

1. only a member-manager of an LLC 1is treated as a general
partner and a LLC member whce 1s not a member-manager is treated
as a partner other than a general partner;

2. two definitions of LLC for purposes of the regulation
such that LLC means an organization: (a}) formed under a law that
allows the limitation of the liability of all members for the
entity’s debts and other obligaticn within the meaning of
§ 301.7701~3{b) (2) (i1) and {(b) 1is classified as & partnership for
federal tax purposes; and
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3. a definition of “member-manager” as a member of an LLC
who 1is vested with the continuing exclusive authority to make the
management decisions necessary to conduct the business for which
the organization was formed. Generally, an LLC statute may
permit the LLC to cheose management by one or more managers
{whether or not members) or by all of the members. (Please note

that “member” is defined as any person owning an interest in an
LLC; .

In determining who may serve as a TMP for a LLC, state law
must be analyzed. Section 609 of New York’s LLCL provides
generally that neither a member of an LLC, a manager of a LLC
managed by a manager, nor agents of an LLC is liable for any
debts, obligaticns, or liabillities of the LLC or each other
solely by reason of being a member, manager or agent of the LLC,
acting in such capacities, or participating as an employee,
consultant, contractor, or otherwise in the conduct of the LLC’s
business.?’ Further, § 401 of New York’s LLCL provides generally
that management of the LLC shall be vested in its members who
shall manage the LLC subject to any provisions in the articles of
organization or the operating agreement. Additionally, § 401 (b)
states that if management of the LLC is vested in its members,
then any such member exercising such management poOwers oOr
responsibilities shall be deemed to be a manager, unless the
context otherwise reguires, and any such member shall have and be
subiject to all of the duties and liabilities of a manager.
Further, 1f there are no elected or designated member-managers of
the LLC pursuant te this definition, each member will be treated
as a member-manager for purposes of this section.

We conclude that _was eligible to act as
the taxpayer’s TMP as: {1} it was so designated on the subject
Form 1065,3%; {(2) we previously concluded above that the taxpayer
should be treated as a partnership for federal tax purposes; (3)
New York state law provides for limited liability of LLC members

? Please note that § 607{b) LLCL provides that no creditor
of a member shall have any right to obtain possession of, or
exercise legal or equitable rights to, the property cf a LLC.

 Please note that Treas. Reg. § 301.6231(a) (7)-1(c}
provides that a partnership may designate a tax matters partner
for a partnership taxable year on the partnership return for that
taxable year in accordance with the instructions for that form.
We assume for purposes of this memorandum that the taxpayer

properly designated _as its TMP on the
subject Form 1065.
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and that the LLC members shall manage a LLCY; and (4)any member
will be treated as a member-manager if are no elected or
designated member-managers under the regulation. Morecver, we
are not aware of any legal reasons, such as those listed in
Internal Revenue Code §§ 6231(b) or 6231(¢c) or Prop. Treas.

§§ 301.6231(c)-4 through 301.6231(c)-8 why _

could not act as the taxpaver's TMP.

Again, should you develop further informaticn that indicates
chat || s cu1d not be considered the taxpayer’s
TMP, please contact us.

3. Issue 3.: Who should sign _‘5 Form 8727

Internal Revenue Code § 6229 governs TEFRA statutes of
limitation, and § 6229({(a) provides a general three year rule for
assessments. Secticn 6229 (b) allows any partner to extend the
statute of limitations by entering into such an agreement with
the Secretary. However, an agreement with a partner other than
the TMP extends the statute of limitations only for that partner
under § 6229(b) {1) (A). In order to extend the statute of
limitations for ALL partners under § 6229(b) (1) (B), the TMP (or
any other person authorized by the partnership in writing to
enter into such an agreement®) must enter intc such an agreement

with the Secretary before the period provided by § 6229%(a)
expires.

However, the regulations under § 6229 do not specify who may

q

Please note that the limited liability under New York’s
LLCL § 609 may be changed through provisions in an LLC’s articles
of organization or other documents. In addition, § 401 of New
York’s LLCL is also subject to the provisions in an LLC’'s
articles of organization or the operating agreement and to LLCL

§ 418 which pertains to classes or groups of members having
different relative rights, powers, preferences, duties, and
limitations. Again, should you obtain information indicating
that a particular member of the taxpayer should not be treated as
a member-manager, please ccntact this office as our advice herein
may change as a result of further factual development.

> Temp. Treas. Reg. § 301.6229(b)-1T describes how a
partnership may authorize any person to extend the period
described in § 6229%(a) for all partners. We assume in this
memorandum that the taxpayer will have its TMP execute the Form
872. However, should the taxpayer wish to have someone else

execute the waiver, please contact this office for further
assistance 1f necessary.
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sign Forms 872 for a partnership. (Nor does any revenue ruling or
similar Service pronouncement address this issue. Similarly, the
regulations under Internal Revenue Code § 6501 do not specify who
may sign Forms 872. Although Rev. Rul. B3-41 discusses extending
the statute of limitaticns under § 6501, we take the pecsition
that the provisions of that revenue ruling also pertain to this
situation as the regulations under § 6229 do not specify whc may
sign Forms 872. According to Rev. Rul. 83-41, the Service will
generally apply the rules applicable to execution of original
returns to consents to extend the time to make assessments.
Internal Revenue Code § 6063 states that Forms 1065 shzll be
signed by any one of the partners. That section further provides
that, "The fact that a partner's name 1s signed on the return
shall be prima facie evidence that such partner is authorized to
sign the return on behalf of the partnership.” _The taxpayer's
Form 1065 for the period ended September 30, {(the subiject
return) was signed by_according to the copy we
received. Therefore, we suggest that you have sign
the Form 872 on behalf of as TMP for the
taxpayer. This would be consistent wilith the i1nformation listed
in the Form 2848 signed by in which he refers to
himself as the|Jll o£

B s listed on the Form 1065 for S
taxpayer’s TMP..

fiscal period ended September 30, as " s
is listed as the
/

TMP and, as noted above,
The caption of the Form 872 should read as follows:

B (F/K/A

I - ) and put an asterisk (*) after it.

The * should read as follows:

“With respect to the Form 1065 filed by

(EINIIEEEE o the taxable period
ended September 30, L

If the Form 872 is more than one page in length, the *
section should be placed on the bottom of the first page.

Alternatively, should the TMP decline to execute the
taxpayer’s Form 872 on behalf of all partners, you may decide to
have each individual partner extend the statute of limitations.
Internal Revenue Code § 6229 (b) (3) provides that any agreement
under § 6501{(c) (4) shall apply with respect to the period
described in § 6229 (a} ONLY if the agreement expressly preovides
that such agreement applies to tax attributable to partnership
items. At your request, we would be happy tc assist you with the
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language for any Form 872 extending the time to assess for each

individual partner.

4, Issue 4..: Compliance with the notice requirements of
§ 6501 (c) (4) (B}.

In determining the validity of a consent under § 6229(b),
the requirements of that statute and the requirements of § 6501
must be taken into account. Since § 6229 supplements § 6501 and
does not repeat all of the terms and provisicns set forth in the
latter statute, the Service must comply with the notice
requirements of § 6301{c) (4} (B} in securing an extension of the
TEFRA statute of limitations. See CC&F Western Operations
Limited Partnership, CC&F Investors, Inc., Tax Matters Partner v.
Commissioner, T.C. Memo. 2000-286. Please note that these notice
requirements must be provided each time an extension is requested
and applies to each such request made after December 31, 1999,

This opinicn i1s based upon the facts set forth herein. It
might change if the facts are determined to be different. If the
facts change, this opinion should not be relied upon. Please
note that under routing procedures which have been established
for opinions of this type, we have referred this memorandum to
the Cffice of Chief Counsel for review. That review might result

in modifications tc the conclusions herein. We will inform you
of the result of the review as soon as we hear from that office,
which should be in approximately 10 days. In the meantime, the

conclusions reached in this memorandum should be ceonsidered to be
only preliminary.

DISCLOSURE STATEMENT

This writing may contain privileged information. Any
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affect on privileges, such as the attorney client privilege. If
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JODY TANCER
Associate Area Counsel
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